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JURISDICTION

This Court has jurisdiction to hear and determine this
appeal pursuant to Utah Code Annotated§ 78-2a-3(2)(j).
STATEMENT OF ISSUES AND STANDARDS OF REVIEW

(1)

Whether the trial court properly granted summary

judgment in favor of Defendant/Appellee Todd Crosland.

Because

the relevant facts were undisputed and the trial court's
determination was premised upon its interpretation of a statute,
this issue is reviewable without any particular deference to the
trial court.

Matter of Estate of Anderson, 821 P.2d 1169 (Utah

1991).
DETERMINATIVE STATUTES AND RULES

Section 16-10-139, Utah Code Ann.
All persons who assume to act as a corporation without
authority so to do shall be jointly and severally
liable for all debts and liabilities incurred or
arising as a result thereof.
Section 16-10-88.2(1), Utah Code Ann.
A domestic corporation that remains delinquent for more
than 30 days after the mailing of the notice of
delinquency under Section 16-10-88.1 shall be
suspended.
If a corporation is suspended under this
section or under Section 59-7-155, the division shall
mail a notice of suspension to the corpqration, unless
the corporation's certificate of incorporation is
already suspended for any reason.
STATEMENT OF THE CASE
I. Nature of the Case, Course of Proceedings and Disposition

This is an appeal from the final February 18, 1993 AMENDED
ORDER of the Third Judicial District Court insofar as it
dismisses the First Cause Of Action contained in Plaintiffs'
1

Amended Complaint.

II. Statement of Facts
The following material facts were not in dispute before the
trial court:

1.

CI was incorporated under the laws of the State of Utah

on January 28, 1986.
2.

(R. 000209)

At all relevant times, Defendant/Appellee Todd Crosland

was the President, a director, and a principal shareholder of CI.

(R. 000210)
3.

At all relevant times, Defendant Jeff Crosland was the

Chief Financial Officer of CI.
4.

(R. 000352)

On March 1, 1987, CI's corporate privileges were

suspended in accordance with Utah Code Ann. § 16-10-88.2 for
failure to file its annual report.
5.

(R. 000210)

During the period of its suspension, CI failed to take

the necessary steps to remedy its suspended status and restore
the corporation to good standing.

Accordingly, on March 1, 1988,

CI was involuntarily dissolved pursuant to Utah Code Ann. § 16-

10-88.2.
6.

(R. 000210)
On January 8, 1988, Plaintiffs (as

"Sell~r")

entE~red

into a Contract Of Purchase And Sale with one Arnold James
Swenson (as "Purchaser" ) and CI (as "Guarantor" ) , pursuan1t: to
which Plaintiffs sold to Swenson a cinnamon roll store known as
"Granny's Buns" located at 1550 East Tropicana, Suite 1, Las
Vegas, Nevada, for the purchase price of $70,000.00.

& 000210)
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Amended Complaint, Plaintiffs seek to hntrl
3

n~fonrl~n+C!

~,....rl~

Crosland and Jeff Crosland jointly and severally liable for the
CI Guarantees pursuant to Utah Code Ann. § 16-10-139, on the
ground that Todd and Jeff "assumed to act as a corporation
without authority so to do" by negotiating, authorizing the
execution of, and executing the CI Guarantees during the period
of time following the suspension of CI's corporate privileges.

(R. 000049)
14.

On or about August 14, 1990, Plaintiffs filed a Motion

For Partial Summary Judgment (R. 000077) and supporting
Memorandum (R. 000079) in which they requested that Judge Daniels
enter summary judgment against both Jeff Crosland and Todd
Crosland in connection with their First Cause Of Action.

15.

On March 26, 1991, Judge Daniels issued a

minute~

entry

ruling that:
Partial Summary Judgment should be granted as there is
no genuine issue of material fact.
The corpora1:ion was
suspended at the time of the contract.
It did not take
steps to remedy the suspension pursuant to Utah Code
Ann., Section 16-10-88.2. Since no corporation was in
existence, Jeff Crosland, who signed the guaran1:ee on
behalf of the non-existent corporation is personally
liable.
There is an issue of fact as to whether Todd Crosland
is liable, because he did not sign the guaranteE~.
Partial Summary Judgment will be denied as to h:lm.

(R. 000174)
16.

On May 3, 1992, Judge Daniels ordered that:
• . • Plaintiffs' Motion for Partial Summary Judgmer
determining the liability as to Jeff Crosland be c.
is
hereby granted and Jeff Crosland be and is hereby
determined to be personally liable to Plaintiffs ir, the
above-entitled action. Plaintiffs' Motion for Sum. 1ry
Judgment as to Todd Crosland be and is hereby drenied as
a result of issues of fact regarding the liability of
4
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22.

On February 18, 1993, an Amended Order was entered

denying Plaintiffs' motion for reconsideration and dismissing
Plaintiffs' First Cause Of Action with prejudice.
23.
18, 1993.

(R. 000396)

Plaintiffs timely filed their Notice Of Appeal on March
(R. 000423)
SUMMARY OF ARGUMENT

By negotiating the terms of the CI Guarantees and bv
instructing Jeff Crosland to execute the Guarantees durincr the
period of time following the suspension of CI's corporate
privileges, Todd Crosland assumed to act as a corporation without
authority to do so in violation of Utah Code Ann. § 16-10-·139.
During the period following the suspension of CI's corporate
privileges, Todd Crosland negotiated the terms of the CI
Guarantees and he specifically instructed Jeff Crosland to
execute the Guarantees on CI's behalf.

By doing so, Todd

Crosland "assume[d] to act as a corporation without authority
to do" in violation of Utah Code Ann. § 16-10-139.

so

Accordingly,

Todd Crosland is jointly and severally liable for the Guarantees.
ARGUMENT
Because he assumed to act as a corporation without authority
to do so, Todd Crosland is jointly and severally liable for the
liabilities incurred as a result thereof, including the CI
Guarantees.
It is well recognized that the limited liability provided to
those doing business as a corporation is the exception, not the
rule.

See, e.g., McLean Bank v. Nelson, 350 S.E.2d 651, 656

(Virginia 1986).

6

As indicated above, CI's corporate privileges were suspended
on March 1, 1987.

It is "hornbook law" that:

... while corporate suspension does not precipitate the
corporation's "death", it renders it powerless or
incompetent to perform certain acts, such as ..•
entering into valid contracts.
19 Am Jur 2d Corporations, § 2825, pages 609-10 (emphasis added).
Notwithstanding the suspension of CI's corporate privileges,
however, Todd Crosland, acting in his capacity asCI's President,
proceeded to negotiate the terms of the CI Guarantees and he
instructed Jeff Crosland to execute the Guarantees on CI's
behalf.

In doing so, Todd Crosland assumed to act as a

corporation without authority in violation of section 16-10-139,
Utah Code Ann., which provides as follows:
All persons who assume to act as a corporation without
authority so to do shall be jointly and severally
liable for all debts and liabilities incurred or
arising as a result thereof.
(Emphasis added); see also Gillham Advertising Agency, Inc. v.
Ipsen, 567 P.2d 163 (1977); and Rocky Mountain Sales & Service,
Inc. v. Havana RV, Inc., 635 P.2d 935 (Colo. App. 1981).
In Gillham, the Supreme Court of Utah considered the
applicability of § 16-10-139 under factual circumstances similar
to those at issue in the case at bar.

That case involved a

written contract relating to the payment for advertising services
entered into between Bonneville Raceways, a Nevada corporation,
and the appellee Gillham Advertising Agency.

The contract was

executed on behalf of the corporation by its president as
follows: "Bonneville Raceways by Robert K. Ipsen, President".
7

As

in the case at bar, at the time of the execution of the
agreement, the corporation's privileges had been suspended.
The advertising company sued Ipsen personally for the monies
due under the agreement.

The Supreme Court of Utah affirmed the

trial court's judgment in favor of the advertising company,
holding that:
By signing the
himself liable
corporation of
10-139, U.C.A.

agreement as he did, Mr. Ipsen made
... because there was no such
which he was president.
(cf. Sec. 161953, as amended).

567 P.2d at 165.
By way of contrast, in the Rocky Mountain Sales case the
seller of a generator sought a joint and several judgment for the
purchase price of the generator against both a suspended Colorado
corporation and its president.

• at bar, the
Like the case

generator had been ordered and delivered during a period of time
in which the corporation's privileges were under suspension for
failing to file its annual report.

However, unlike the case at

bar, the corporation subsequently took the necessary steps to
reinstate its privileges.

The court of appeals affirmed the

trial court's judgment in favor of the corporation's president,
holding as follows:
with reinstatement, [the corporation] was ... "in
the same situation as it would have been in had it paid
its franchise taxes when due," and is regarded as
having had a continuous existence.
Its powers are
retroactive to the date of its suspension, and the
effect is the same as if the suspension had never
occurred.
635 P.2d at 937 (quoting from Dominion Oil Co. v. Lamb, 201 P.2d
372 (Colo. 1948)).

8

Conversely, in the case at bar CI failed to take the
necessary steps to reinstate its corporate powers.

Accordingly,

unlike the Rocky Mountain Sales case: (a) CI's corporate powers
were not retroactive to the date of its suspension; and (b) Todd
Crosland had no authority to act as a corporation when he
negotiated the terms of the CI Guarantees and instructed Jeff
Crosland to execute the Guarantees on CI's behalf.

Therefore,

Todd Crosland is jointly and severally liable for the Guarantees
in accordance with § 16-10-139, U.C.A.
CONCLUSION
Based upon the foregoing, Plaintiffs respectfully submit
that summary judgment in Defendant Todd Crosland's favor was
improper.

There was no genuine issue of material fact before the

trial court; however, it was Plaintiffs, not Todd Crosland, who
were entitled to judgment as a matter of law.

Plaintiffs,

therefore, request that the district court's February 18, 1993
AMENDED ORDER be reversed and that this matter be remanded with
instructions for the distict court to enter summary judgment in
Plaintiffs' favor on the First Cause Of Action alleged in the
Amended

Complain~

DATED this ~vday of June, 1993.
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MAILING CERTIFICATE
Undersigned certifies that he mailed copies of the foregoing
Docketing Statement to Ellen Maycock and David C. Wright, Eighth
Floor, Valley Tower, 50 West Broadway, Salt Lake City, Utah
84101; and to Gerald H. Kinghorn and David w. Scofield, 310 South
Main, Suite 1100, Salt Lake City~,
h 841Q~, via first class
U.S. Mail, postage prepaid, this
ay of June, 1993.
I

10

Addendum

...........

•
l
Th,..,.
l•.,n,.;ell,'-fri,-t

FEB ·i a~~.1
ELLEN MAYCOCK- 2131
DAVID C. WRIGHT-5566
KRUSE, LANDA & MAYCOCK
A Professional Corporation
Attorneys for Defendant Todd Crosland
Eighth Floor, Valley Tower
50 West Broadway
Salt Lake City, Utah 84101
Telephone: (801) 531-7090

IN THE THIRD JUDICIAL DISTRICT COURT
FOR SALT LAKE COUNTY, STATE OF UTAH
BRIANT. MURPHY and

)

SHELLY F. MURPHY,

)

AMENDED ORDER

Plaintiffs,
)

vs.
)

CROSLAND INDUSTRIES, INC., a
)
defunct Utah corporation, formerly
d/b/a GRANNY'S BUNS; GRANNY'S
BUNS, INC., a Utah co~ration; TODD )
CROSLAND; JEFF CROSLAND; and
)
REX CROSLAND,
Defendants.

)

Civil No. 90 0901174 CV
Judge Glenn K. Iwasaki

)

Defendant Jeff Crosland's motion for reconsideration, or in the alternative for
relief from judgment or amendment of judgment, and plaintiffs' motion for
reconsideration of the order granting defendant Todd Crosland's motion for summary
judgment came on for hearing on January 15, 1993, pursuant to notice, the
Honorable Glenn K. Iwasaki presiding. Plaintiffs were represented by their counsel,
Scott B. Mitchell. Defendant Jeff Crosland was represented by his counsel, Kyle S.

McK-ay. Defendant Todd Crosland was represented by his counsel, Ellen Maycock.
The court having reviewed the original motions for

summar~r

judgment, the

pleadings on file herein in connection with the motions for reconsideratiotL, and
having heard the arguments of counsel, and being fully advised,
IT IS HEREBY ORDERED that defendant Jeff Crosland's motion for
reconsideration or in the alternative for relief from judgment or a.mendmen t of the
judgment is denied and plaintiffs' motion for reconsideration of the order granting
defendant Todd Crosland's motion for summary judgment is denied.
Further, plaintiffs having stipulated that the second through fifth causes of
action of the amended complaint should be dismissed with prejudice as to defendant
Jeff Crosland, the second through fifth causes of action having previously been
dismissed with prejudice as to defendant Todd Crosland, and plaintiffs having
stipulated that all remaining claims against any of the remaining parties should be
dismissed with prejudice,
IT IS HEREBY ORDERED that except for the final judgment entered a&rainst
Jeff Crosland, the complaint and the above-entitled matter are dismissed with
prejudice, each p a r t r his, or its own costs and attorney's fees.
DATED this

~yofFebruary, 1993.
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CERTIFICATE OF SERVICE

I hereby certify that I mailed a true and correct copy of the foregoing
AMENDED ORDER to the each of the following, postage prepaid, this_ day of

February, 1993:
Scott B. Mitchell, Esq.
136 South Main Street, Suite 721
Salt Lake City, Utah 84101

Krle S. McKay, Esq.
Allen, Hardy & Rasmussen
215 South State Street, #900
Salt Lake City, Utah 84111
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